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ARNOLD C. RAPOPORT January 20, 2011
UNI TED STATES MAGQ STRATE JUDGE

VEMORANDUM OPI NI ON AND ORDER

| NTRODUCTI ON

Presently pending before me in this action under the Fair
Labor Standards Act (“FLSA’) is Plaintiff Joni Wight’s Second
Motion to Proceed as a Collective Action and Facilitate Notice
Under 29 U S.C. 8§ 216(b). Wight's first notion seeking such
relief was deni ed by Judge Schiller in a Menorandum and Order
dat ed August 24, 2010 (*August Menoranduni). Judge Schiller
reasoned that Wight, a registered nurse who clained that she was
not paid for time she was required to work before and after her
schedul ed shifts, had failed to proffer any adm ssible evidence
that would allow the Court to infer that other current or former
regi stered nurses enployed by Lehigh Valley Hospital and Health
Network (“the Network”) and its constituent hospitals endured
deprivations simlar to those Wight allegedly experienced.

August Menorandum at 6. Judge Schiller permtted Wight the



opportunity to re-file the notion to cure the defects he
outlined.! For the reasons that follow, | find that Wight has
now proffered sufficient evidence to denonstrate that a
col l ective action is proper.
1. FLSA COLLECTI VE ACTI ONS

In the August Menorandum Judge Schiller ably set forth the
| aw applicable to certifying a collective action under the FLSA%

The FLSA requires enployers to conpensate their
enpl oyees at one and one-half tines the enpl oyees’
hourly wage for hours worked in excess of forty hours
per week. 29 U. S.C. 88 206-07. “Additionally, the
FLSA requires enployers to keep wage and hour records,
and creates a right of action for covered enpl oyees.”
Wal ker v. Washbasket Wash & Dry, Cv. A No. 99-4878,
2001 W 770804, at *6 (E.D. Pa. July 5, 2001)
(citations omtted). The FLSA permts “one or nore
enpl oyees to pursue an action in representative
capacity for ‘other enployees simlarly situated.’”
Aquilino v. Home Depot, Inc., Gv. A No. 04-4100, 2006
WL 2583563, at* 1 (D.N.J. Sept. 7, 2006) (quoting
Mortisky v. Pub. Serv. Elec. & Gas Co., 111 F. Supp. 2d
493, 496 (D.N.J. 2000)). Wight nust denonstrate that
t he proposed class satisfies two requirenments: “(1)
class nenbers are ‘simlarly situated,” and (2) class
menbers affirmatively opt into the action.” Banmgbose
v. Delta-T Goup, Inc., 684 F. Supp. 2d 660, 667
(E.D. Pa. 2010) (citations omtted).

Courts enploy two stages of anal ysis when deci di ng
whether to certify an FLSA collective action. During
the initial notice stage, “the court determ nes whet her
a class should be conditionally certified for the
pur pose of notice to potential opt-in plaintiffs and

After issuing the August Menorandum Judge Schiller
referred this matter to nme for pre-trial managenent and
settlenment. See Order of 9/15/2010.

2Judge Schiller also recounted the facts alleged in the
conpl aint, see August 24 Menorandum at 1-3, which | incorporate
by reference.
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for pretrial discovery regarding their individua
clainms.” Kuznyetsov v. W Penn Allegheny Health Sys.
Inc., Gv. A No. 09-379, 2009 W 1515175, at *1

(WD. Pa. June 1, 2009). At the notice stage, the court
shoul d review the pleadings and affidavits of the
parties to decide if the proposed class consists of
simlarly situated enpl oyees. 1d.

If the plaintiff carries her burden, the court
will conditionally certify the class for the purpose of
notice and discovery. 1d. (citing Arnstrong v.

Wei chert Realtors, Cv. A No. 05-3120, 2006 W
1455781, at *2 (D.N.J. May 19, 2006)). The second
stage or “decertification” stage occurs at the close of
cl ass-rel ated di scovery, when the defendant may nove to
decertify the class. Bangbose, 684 F. Supp. 2d at 668.

[T]he Court wll require Plaintiffs to make a
basi ¢ or nodest factual showi ng that the proposed
recipients of opt-in notices are simlarly situated to
the naned Plaintiff. [Smth v. Sovereign Bancorp, Inc.
Cv. A No. 03-2420, 2003 W 22701017, at *3 (E.D. Pa.
Nov. 13, 2003).] This conclusionis inline with the
bul k of courts in this Grcuit that have considered the
issue. See, e.qg., Krstic v. J.R Contracting & Envtl.
Consulting, Cv. A No. 09-2459, 2010 W. 395953, at *2
(D.N.J. Feb.4, 2010) (citing Patton v. Thonson Corp.
364 F. Supp. 2d 263, 267 (E.D.N. Y. 2005)) (requiring a
“nodest factual showi ng”); Burkhart-Deal V.
Gtifinancial, Inc., No. 07-1747, 2010 W 457127, at *1
(WD. Pa. Feb.4, 2010) (quoting Wllianms v. Omens &
Mnor, Inc., Cv. A No. 09-742, 2009 W 5812596, at *2
(E.D.Pa. Cct. 9, 2009)) (sane); Abercronbie v. Ridge
Cv. A No. 09-468,2009 W. 3668112, at *4 (WD.Pa. Nov.
4, 2009) (sane); Andrako v. U.S. Steel Corp., Cv. A
No. 07-1629, 2009 W 2855662, at *3 (WD.Pa. Sept. 2,
2009) (citations omtted) (sanme); Kuznyetsov, 2009 W
1515175, at *2 (citations omtted) (sane);_Harris v.
Heal thcare Servs. Goup, Inc., Cv. A No. 06-2903,
2007 W. 2221411, at *3 (E.D.Pa. July 31, 2007)
(citations omtted) (sanme). This is a |lenient standard
but requires sone evi dence beyond nere specul ation that
the defendant’s policy affected other enployees. See
Anyere v. Wells Fargo Co., GCv. A No. 09-2769, 2010 W
1542180, at *2 (N.D.1lI1. Apr. 12, 2010) (“A ‘nodest
factual showng . . . cannot be founded solely on
all egations in the conplaint; sone factual support nust
be provided, such as in the formof affidavits,
decl arati ons, deposition testinony, or other
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docunents.” (quoting_Mlina v. First Line Solutions
LLC, 566 F. Supp. 2d 770, 786 (N.D.Il1l. 2007)));

Bur khart-Deal , 2010 W. 457127, at *1 (quoting
Kuznyet sov, 2009 W. 1515175, at *2); Bishop v. AT&T
Corp., 256 F.R D. 503, 507 (WD.Pa. 2009).

August Menorandum at 3-6.
[11. WRIGHT' S SECOND MOTI ON FOR COLLECTI VE ACTI ON

In her second attenpt at seeking certification to proceed as
a collective action, Wight has provided the Court with “Opt-In
Consent Fornms” fromthree registered nurses who worked as hourly
enpl oyees (i.e., non-exenpt enployees under the FLSA) in the
Patient Care Services Division at the Network’s Lehigh Valley
Hospital - Mihlenberg (“LVH M) and who seek to participate in
this collective action. She asserts that these three nurses are
simlarly situated to herself because all were subject to the
sanme unl awful payroll practices and treatnent, nanely that
Def endants uniformy failed to accurately track and record hours
actually worked by Wight and simlarly situated non-exenpt
regi stered nurses, and failed to pay conpensati on and overtine
conpensation in accordance with the mandates of FLSA for

conpensabl e work perforned before and after schedul ed shifts.3

] n addition, Wight nakes several contentions in a
Decl arati on she signed in support of her current notion
concerning the Network’s alleged policies regarding registered
nurses’ lunch periods. She contends that the Network
automatically deducts fromits non-exenpt enployees’ salary a
thirty mnute lunch period, even though the enpl oyees are “on
call” during this period and frequently do not take a full lunch
period. Wight also contends that, in the rare instance that she
actually received a lunch break, she was required to perform work
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(PI. Mem at 19.)

As previously detailed by Judge Schiller, Wight alleges
that the Network requires its non-exenpt nurses to arrive at work
at least fifteen mnutes in advance of their schedul ed shift and
stay at least fifteen mnutes foll ow ng the conclusion of their
schedul ed shift in order to attend neetings called “Report,”
during which the outgoing shift briefs the incom ng shift on
patients’ status. (Conpl. Y 25, 26, 40.) |In sone cases, Wi ght

and her fellow registered nurses were required to stay in excess

functions during that tinme period. (Wight Decl. 11 4-8.) The
Networ k notes that the allegations regardi ng enpl oyees bei ng on
call during lunch periods, working through |unch periods, and
receiving less than thirty mnute lunch periods, are not
contained in the conplaint, and thus are irrelevant to the
Motion. VWiile | note that the conplaint does contend in nore
general ternms that enpl oyees were not properly conpensated and/ or
pai d overtime conpensation for all times that they worked and
that the Network failed to accurately track, record and report
all the hours worked by non-exenpt enpl oyees, see, e.

Conmpl aint Y 53-54, | find that any suggestion by VVlght that the
| unch period issue can independently support certification is
belied by the relief Wight seeks in her Mtion. Wight asks
that the Court provide notice “to all present and forner

enpl oyees of Lehigh Valley Hospital and Health Network who were
desi gnated, paid, or enployed as a registered nurse within the
past three (3) years and were required to attend report before

t heir schedul ed shifts, after their schedul ed shifts, and/or

ot herwi se perforned job duties prior to and/or after the
conpletion of their scheduled shifts for which they were not
conpensated.” Pl. Mt. at 1-2. Al though both Wight and one
opt-in claimant discuss the lunch period issue in their
Declarations, it remains that the Mdtion is focused solely on the
assertion that Wight is simlarly situated to other non-exenpt
nurses who were required to attend Report and performjob duties
before and after their scheduled shifts w thout receiving
conpensation. | offer no opinion at this time whether the |unch
period issue is properly before the court.
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of two hours after their shifts concluded. (ld. 1 27, 41.) She
all eges that registered nurses are not conpensated for the work
performed during this overtinme. (Conpl. 11 28-29, 42-43.)
Wight's payroll checks fromthe Network allegedly fail to
accurately state the nunber of hours she worked and i nstead
conpensate her on a “per shift” basis rather than for all hours
wor ked as the FLSA requires. (Conpl. Y 46; Wight Decl. 10.)
Wight's Declaration notes that throughout her enpl oynent she
wor ked al ongsi de ot her registered nurses who simlarly worked
before and after their shifts w thout being properly paid.
(Wight Decl. § 15.)

The fault identified by Judge Schiller in the August
Menorandumis that Wight failed to provide any adm ssible
evidence to support this last assertion, which is key to her
attenpt to certify a collective action. The only subm ssion she
provided with her first notion was the hearsay declaration of
counsel asserting that he had a phone conversation w th anot her
unnaned Network enpl oyee who suffered sim |l ar deprivations.
August Menorandum at 3.

The material submtted with the current notion attenpts to
cure the previous defect. Wight has submtted Opt-In Consent
Forns signed by her fell ow Network-enpl oyed registered nurses
Lisa Gtrola, Joi E. Meeker, and Linda Heidig. (Pl. Ex. 1.)

Each of these coworkers were enpl oyed by the Network at LVH-Min



positions simlar to Wight, during the sane tine period, as non-
exenpt registered nurses, and claimthat their hours were not
properly tracked, recorded and reported by the Network, and that
each was not conpensated for all hours actually worked. (1d.)
Each coworker reports w tnessing other non-exenpt registered
nurses who perfornmed simlar job duties and were not conpensated
for all hours worked. (ld.) Finally, Meeker and Heidig, but
not Citrola, report wtnessing other non-exenpt nurses worKking
nmore than forty hours per week w thout being properly paid
overtime conpensation. (ld.)

Wight has al so submtted the Declaration of Joi Meeker, in
whi ch Meeker attests that she was required to arrive at | east
fifteen mnutes prior to her scheduled shifts and to stay, at a
mnimum fifteen to twenty mnutes after her shifts, and was not
conpensated for this tine. She asserts that she often worked in
excess of forty hours per week w thout receiving overtine
conpensation, that her hours were not accurately tracked, that
she was not required to docunent her work tine and the Network
did not have any neans to track her work tine. She also asserts
that she wi tnessed ot her non-exenpt nurses who suffered simlar
deprivations. (1 Meeker Decl. T 5-10, 16.)

In response, the Network asserts that Wight' s subm ssions
do not constitute adm ssible evidence that she is simlarly

situated to the thousands of other current and fornmer non-exenpt



Network nurses with regard to “a conmon policy or plan violative

of the FLSA.” (Def. Mem at 6 quoting Burkhart-Deal, 2010 W

457122, at *4). According to the Network, the “touchstone of
conditional certification is a common injury allegedly flow ng
froma policy, practice or plan uniformy applicable to al
menbers of the proposed collective.” (ld. at 7.) It argues that
Wight has failed to neet her burden to go forward collectively
because her evidence does not show that she, or any other

enpl oyee, was injured as a result of a common policy, practice or
pl an violative of the FLSA. Rather, the Network contends, she
asserts only that the Network’s otherw se FLSA-conpliant policies
were applied in a non-conpliant manner. (l1d.)

The Network’s argunment m sstates the | enient standard
applicable to the current notion and the Court’s proper focus in
deciding it. Wight need only show sone evi dence beyond nere
specul ation that the Network acted in a manner that affected her
in the sane way that it affected other simlarly situated
enpl oyees. More inportantly, ny role at this stage of the
proceedings is not to weigh the nerits of conflicting factual
i ssues undergirding the clains. | find that the Network’s

reliance on Burkhart-Deal to support its “comon injury / common

pl an” contention is msplaced. |In that case, the court applied
t he sane “nodest factual show ng” standard both Judge Schiller

and | apply, requiring only that a plaintiff denonstrate a



“factual nexus between her situation and the situation of other
current and former enpl oyees, sufficient to determ ne that they

are simlarly situated.” 1d. at *1 (citing Kuznyetsov, 2009 W

1515175, at *2).

In applying this standard, the Burkhart-Deal court too was

faced with — and rejected — an argunent that if a plaintiff
concedes that the defendant’s official policies are FLSA-
conpliant, and states only that her injury resulted from sporadic
violations of that official policy, collective action would not
be appropri ate:

Essentially, Defendant argues that sporadic violations
of a formal policy do not a “policy” makes [sic]. It
is true that the fact that sonme enpl oyees of a |arge
corporation were not properly conpensated pursuant to
the FLSA does not provide |legitimte grounds for
inferring an illegal, conmpanyw de policy. Saleen v.
Waste Mgnt., 649 F. Supp. 2d 937, 941 (D. M nn. 2009).
The fact that Defendant has a witten policy requiring
overtinme pay, however, does not itself defeat
conditional certification. Burch v. Qwmest Comuns.

Int’l, Inc., 500 F. Supp. 2d 1181, 1188 (D. M nn.
2007). These argunents, noreover, skirt the nerits of
Plaintiff’s clains. It is inappropriate, at this stage

inthe litigation, for me to consider those nerits.

Def endant wi Il have the opportunity to reiterate its
argunents at the second stage of the certification
process.

Burkhart-Deal at *3 (internal footnote and citations omtted).

Later in its opinion, in rejecting the scope of the
col l ective group of enployees that its plaintiff sought to
represent, the court had occasion to comment that “the evidence

belies Plaintiff’s assertion that [financial service



representatives] nationwi de were victins of the sane unl awf ul
policy or practice.” 1d. at *4 (enphasis added). | do not read
that statenment as requiring that a naned plaintiff needs to nmake
a nodest factual showi ng of a common injury and common pl an at
the conditional certification stage. Rather the nodest factual
showi ng nust be that the plaintiff is simlarly situated to those
she seeks to represent. It may well be that the Network’s
argunents concerning its policies, as well as its other argunents
based on counter-contentions regarding the Network’s “One-Staff

Ti mekeepi ng System” whether Report occurs within the shift or
before it, and its lunch period policy will ultimately lead to
decertification or recur at the dispositive notion stage.

However, | find that these argunents are clearly premature.

Al ternatively, the Network argues that Wight has not nmade a
nodest factual showi ng that she is a proper representative of al
Network nurses. It contends that if certificationis
conditionally granted it should be limted to the non-exenpt
nurses who worked at the sane units as Wight and the other opt-
in claimants, nanely Unit 6T-M and the Energency Departnent at
LVHM | find that the Network’s argunent is salient, but
reaches beyond its grasp.

The focus of the pending notion is the assertion that Wi ght
is simlarly situated to all other non-exenpt nurses who were

required to attend Report before or after a shift wthout
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conpensation. Wight has provided evidence that she is simlarly
situated to all nurses who worked for the Network in positions
that required themto attend Report, not just to nurses who
worked in the same Units where she and the other opt-ins worked.
Most of this evidence cones from declarations submtted by the
Network in response to the prior notion.

Terry Capuano, the Chief Operating Oficer of the Network’s
Lehigh Vvalley Hospital (“LVH) and LVH M stated that 1,752
nurses were enpl oyed by the Patient Care Services Division at LVH
and LVHM (Pl. Ex. 2.) Dawn Qugliuzza, the manager of payr ol
at LVH and LVH M decl ared that the Network uses uniformwitten
policies, and enploys a conputer programcalled the One-Staff
Systemto schedule and record tinme worked by non-exenpt
registered nurses. (Pl. Ex. 6.) Anne Panik, the senior vice
president for the Patient Care Services Division declared that
all non-exenpt nurses who work in certain but not all PCS Units
perform Report. (Pl. Ex. 8.)% | find, accordingly, that the
Network’s wwsh to limt the scope of the collective action to
only the Units where Wight and the opt-ins work is overly
constrictive. The proper scope of the conditionally certified

class, | find, is all non-exenpt regi stered nurses enployed by

‘% note that the Declaration goes on to state, contrary to
the allegations of the conplaint, that Report is performed within
the enpl oyee’ s shift, not before and after the shift, and is
t hus, conpensated tine. Cearly, this issue will resurface as
the lawsuit proceeds toward dispositive notions.
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the Network in its Patient Care Services Division within the past
three years who are or were required to attend Report as part of
their job duties.
| V. CLASS NOTI CE

Wight has provided a formof class notice for approval by
the Court. The Network makes five objections to the proposed
notice.?

The Network argues that the notice fails to informthe
reci pient that the Court has taken no position on the nerits of
the lawsuit. | agree that such a statenent nust be included. It
is well settled that in “oversee[ing] the notice-giving process,”
the Court “nust take care to avoid even the appearance of a

judicial endorsenent of the nerits of the action.” See

Wi ght concedes that one objection is neritorious, nanely
that a statenent to the effect that the Network denies the
al | egati ons of the conplaint should be included in the noti ce.
Wight accepts as witten a statenent drafted by the Network,
denying that it has any policy or practice requiring registered
nurses to work unpaid overtinme or otherw se performwork before
or after their scheduled shifts w thout compensation. Because
t he Conpl aint and the Mtion focus their contentions on the
failure to conpensate for tinme worked by regi stered nurses before
and after their shifts, the portion of the Network’s proposed
statenent regardi ng unpaid | unch periods need not, for the
reasons | have outlined, be included.

The Network al so argues that Wight's request for tel ephone
contact information of possible class nenbers is inproper.
Wi ght concedes that the tel ephone information should be the
subject of a protective order. The parties are directed to draft
a proposed order for subm ssion to the Court within ten days. |If
the parties are unable to agree to a proposed order, either my
submt a formof order within fifteen days and/or respond to
their opponents’ subm ssion(s) wthin twenty days.
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Hof f man-La Roche, Inc. v. Sperling, 493 U S. 165, 174 (1989).

The foll ow ng statenent regarding the Court’s neutrality is
common in FLSA notices and should be added in bolded, all capital
letters, as a separate paragraph at the end of the proposed
Notice's “SECTION Il DESCRI PTION OF THE LAWBUI T": “THE COURT HAS

TAKEN NO PGCSI TI ON ABOUT THE MERI TS OF PLAINTI FF S CLAI M5 OR

DEFENDANT' S DEFENSES’ . See e.qg. Russell v. Illinois Bell Tel.

Co., 575 F. Supp. 2d 930, 938-39 (N.D.11l. 2008) (holding that
this | anguage, witten in bolded, all-capital letters,
sufficiently conveyed the Court’s neutrality as to the nmerits of
the action).

The Network next contends that the description of the
proposed recipient group is overly broad. Because | have |limted
the scope of the proposed collective action, | find that
alterations to the proposed notice are required. The first
sentence of the proposed Notice's “SECTION Il DESCRI PTI ON OF THE
LAWSUI T should be altered to read substantially® as foll ows:

On or about January 29, 2010, Joni Wight (“Nanmed
Plaintiff”) initiated this |lawsuit agai nst Defendants
Lehi gh Vall ey Hospital and Heal th Network, Lehigh
Val | ey Hospital, Lehigh Valley Hospital - Cedar Crest,
Lehi gh Vall ey Hospital - 17" Street, and Lehi gh Valley
Hospital - Muhlenberg (“LVH) on behalf of herself and
all present and forner enployees of LVH who were
enpl oyed as a non-exenpt registered nurse in the

Patient Care Services Division and who were not
conpensated for work required to be perfornmed before

®The parties are at liberty to agree on alternate wording
t he encapsul ates ny hol di ng.
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and after their schedul ed shifts.

Addi tional ly, because Wight did not specifically request relief
for her notion based upon her additional assertion regarding
unpai d lunch periods, the words “and during unpaid |unch periods”
appearing in the second paragraph of Section Il nust be stricken.
Section IV titled “COMPOSI TION OF THE CLASS’ should be altered to
add at its end the words “and were not conpensated for work
required to be performed before and after their schedul ed
shifts.”

Next the Network argues that Section Il of the proposed
notice entitled “NO RETALI ATION PERM TTED" i s unwarranted and
shoul d be stricken because Wight nakes no all egation suggesting
that the Network intends to retaliate against opt-in plaintiffs.

The Network cites to Heckler v. DK Funding, LLC 502 F. Supp. 2d

777, 779 (N.D. Il1. 2007) to support its contention. Heckler,
however, is inapposite to the Network’s contention. It held only
that the wording chosen by the plaintiff mght be read by the
notice recipients to suggest that retaliation was |likely, and
determined that it would edit the proposed notice to attenpt to
make it |ess opaque. [d. The court did not hold that such a
provi sion was inproper in the absence of a specific retaliation
allegation. “No retaliation” provisions have been inserted in

FLSA notices. See e.qg. Cheesman v. Nexstar Broad. G oup, Inc.,

Cv. A No. 07-360, 2008 W. 2225617, at *3 (S.D.Ind. My 27,
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2008). | find nothing in the proposed | anguage that woul d

i nproperly suggest to a proposed opt-in plaintiff that its

i nclusion indicates that the Network actually harbors any intent
to retaliate.

Finally, the Network insists that the notice include a
provision informng potential opt-in plaintiffs that they may be
responsi ble for paynent of court costs if the court ultimtely
deens that the Network is a prevailing party in this lawsuit. |
find this objection neritorious. Courts have awarded costs to
prevailing defendants in FLSA cases and have required naned
plaintiffs to include information about this possibility in the

notice sent to potential opt-in plaintiffs. Creten-Mller v.

West | ake Hardware, Inc., Cv. A No. 08-2351, 2009 W. 2058734, at

*4 (D.Kan. July 15, 2009) (collecting citations and hol di ng that
notice should informrecipients about the possibility that they
may be responsible for court costs). The paragraph entitled “VI.
EFFECT OF JONING THI'S SU T" should be altered to add between its
second and third sentences, |anguage reading substantially as
fol |l ows:

Additionally, if the Court determ nes that Lehigh

Val l ey Hospital and Health Network is a prevailing

party in this lawsuit, court costs and expenses may

possi bly be assessed agai nst you.
V. CONCLUSI ON

For the reasons | have expressed, | grant Wight’'s Second

Mbtion to Proceed as a Collective Action and Facilitate Notice
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under 29 U. S.C. § 216(b).
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